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Abstract: This paper has attempted to shed light on yet another 
ruling of the International Court of Justice of 2020 which 
concerns the controversy between Equatorial Guinea and 
France. The problem for international jurisprudence was the 
acquisition of a property used for the diplomatic mission where 
in international law had the status of premises of the mission. 
The consent of the receiving state was a very important topic for 
the structure of the whole sentence. On the other hand, 
diplomatic law according to the codification of the Vienna 
Convention on Diplomatic Relations relating to the inviolability 
of diplomatic premises has treated the problem of litigation as a 
demonstration of a norm of public international law which 
determines the acquisition of the status of premises of the 
mission through and only at the beginning for the effective use 
of the premises and for the exercise of any diplomatic 


representation. The question is whether the consensus of the 
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receiving state does not exist in international law and as a 
consequence the creation of neighboring problems contrast the 
coexistence between factual situations and evolving and always 


criticizable legal-formal situations. 


Keywords: Equatorial Guinea v. France; ICJ; international 
public law; diplomatic mission premises; consent of the 
receiving state; effective use of the premises; interpretation of 


treaties; VCDR; diplomatic law. 


Introduction 

Speaking from scratch in international justice about 
jurisdictional immunity, the case of the International Court of 
Justice (ICJ) comes to mind with the ruling of 11 December 
2020 relating to a rather particular controversy, and we dare to 
say for the first time, between the Republic of Equatorial Guinea 
and the French Republic (Etkin, 2020). The Equatoguinean 
request was focused on the immunity of French criminal 
jurisdiction and concerned the inviolability of the premises of 
the Embassy of Equatorial Guinea in Paris given that a property 
acquired the status of “premises of the mission” according to 


Art. 1, letter. 1) and 22 of the Vienna Convention on Diplomatic 
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Relations (VCDR) of 1961 (Orakhelashvili, 2010; Denza, 
2016)'. 

Since there have been carried out in Paris in 2008 and against 
the son of the President of the Equatorial Guinea Teodoro 
Obiang Nguema Mbasogo by Teodoro Nguema Obiang Mangue 
who was Minister of Agriculture of the Equatoguinean state. 
They began and carried out criminal investigations which 


concerned alleged crimes, above all for money laundering: 


“(...) the proceeds of such crimes, which would have been “invested” in 
France by the suspect himself, purchasing quite a few luxury cars and a 
prestigious building located in Avenue Foch n. 42, in Paris (...) (Moiseienko, 
2020)’. 


1VCDR art. 22: “1.The premises of the mission shall be inviolable. The agents of 
the receiving state may not enter them, except with the consent of the head of the 
mission. 2. The receiving state is under a special duty to take all appropriate steps to 
protect the premises of the mission against any intrusion or damage and to prevent 
any disturbance of the peace of the mission or impairment of its dignity. 3. The 
premises of the mission, their furnishings and other property thereon and the means of 
transport of the mission shall be immune from search, requisition, attachment or 
execution”. 


2ICJ, Immunities and Criminal Proceedings (Equatorial Guinea v. France), 
Separate Opinion of President Abdulqawi Ahmed Yusuf, par. 38: “(...) the price of 
the sale amounted to 34 million euros, which were paid by the Equatoguinean state 
(rectius: by the people!) to the son of President Obiang, in order to “free” him from 
ownership of the property and thus seek to avoid, given the transfer of ownership to 
the state and the designation of the building as the necessary headquarters for the 
performance of diplomatic functions, any new precautionary or executive act of the 
French investigators on the immovable property and also on the movable property, of 
considerable value, therein present. This writing, written by a researcher from the 
Center for Financial Crime and Security Studies of the RUSI (Royal United Services 
Institute), and therefore by a non-international law scholar, is useful for broadening 
the perspective of reading the decision of the International Court of Justice. It is a 
ruling containing an orientation capable of counteracting many of those abuses of 
diplomatic immunity aimed essentially at to guarantee impunity to “high foreign 
officials” perpetrators of serious “economic crimes” for the global fight against 
corruption. While remaining convinced that the court's decision was not at all happy, 
and that indeed the same could imply serious consequences for the purposes of a more 
complete and general analysis of the problems raised by the sentence, this different 
doctrine, which perhaps, despite the necessary reductions (from the great mysteries of 


American Yearbook of International Law-AYIL, vol.2, 2023 


505 


The Republic of Equatorial Guinea, which had become the 
owner of the building a few weeks earlier through its diplomatic 
representation in France, to the French Ministry of Foreign 
Affairs, claimed the use of the premises of Avenue Foch n. 42 
for the purposes of its diplomatic mission in Paris’. 
Additionally, according to a response note from the French 
Ministry stating reasons inherent to the private nature of the 
ownership of the property, that the palace “ne fai[sait] pas partie 
des locaux relevant de la mission diplomatique”, continued for a 
few months, an intense and jagged diplomatic correspondence 
between the two countries, where the Guinean claims were 
always opposed by the clear French refusal to recognize the 
property in question as the premises, of the diplomatic mission 
(Ahmad, 2020). 

As part of investigations into criminal proceedings, French 
investigators entered the property more than once, especially in 
February 2012, with other searches and seizures of movable 
property present. With the magistrate's decision of 19 July 2012, 
the conservative seizure of the property was decided. In 
response, Equatorial Guinea responded with a diplomatic note 


metaphysics to the certainly insignificant, compared to the first, hermeneutic enigmas 
of law), could well also be adapted to the problems of legal science. 

3Verbal note of 4 October 2011, in which it was said that the Guinean Embassy, 
with its official headquarters at the time, at no. 29 of Boulevard de Courcelles, “(...) 
dispos[ait] depuis plusieurs années d’un immeuble situé au 42 Avenue Foch, Paris 
16eme, qu’elle utilis[ait] pour l’accomplissement des fonctions de sa Mission 
Diplomatique (...)”. 
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that: 


“(...) the services of the Ambassade [étaient], starting on Friday 27 July 2012, 
installed at the address: 42 avenue Foch, Paris 16éme, immeuble qu'elle 
utili[sait] désormais pour l'accomplissement des functions de sa Mission 
Diplomatique en France (...)”*. 


As a consequence following the continuation of the criminal 
proceedings against Minister Teodoro Nguema Obiang Mangue, 
the Equatoguinean state settled in 2016 at the ICJ°. The ICJ did 
not immediately declare its incompetence in the case in 


question® and issued an order on precautionary measures: 


“(...) obliged France to respect, until the end of the trial on the merits, the 
inviolability of the mission premises Guinean diplomat in Paris, which were 
actually located, as of at least 27 July 2012, in the rooms of the building at 
Avenue Foch 42 (...)””. 


The criminal proceedings continued and a conviction was issued 
against Teodoro Nguema Obiang Mangue’, as well as an order 
of confiscation of the property which was recognized as “not 
executable’, given the relative pendency and effectiveness of the 
ICJ order. The relevant sentence was confirmed by the Court of 
Appeal of Paris’? and followed the relevant appeal in the 


cassation for the confiscation order which will therefore not be 


4ICJ, Immunities and Criminal Proceedings (Equatorial Guinea v. France) of 11 
December 2020, par. 35. 


5ICJ, Immunités et procédures pénales (Guinée Equatoriale v. France), requéte 
introductive d’instance, 13 juin 2016. 

6ICJ, Immunités et procédures pénales (Guinée Equatoriale v. France), exceptions 
préliminaires, arrét, 6 juin 2018. 

TICJ, Immunités et procédures pénales (Guinée Equatoriale v. France), demande 
en indication de mesures conservatoires, ordonnance, 7 décembre 2016, par. 99. 

8Tribunal correctionnel de Paris, judgement du 27 octobre 2017, v. ICJ, 
Immunités et procédures pénales (Guinée Equatoriale c. France), arrét, 11 décembre 
2020, par. 36. 

9ICJ, Immunités et procédures pénales (Guinée Equatoriale v. France), arrét, 11 
décembre 2020, par. 38. 
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executable, being “suspended” by the appeal, until “final word”. 


The relevant reasoning of the ruling on the matter 

In practice the ICJ dealt with the inviolability of the premises of 
the diplomatic mission of ex Art. 22 VCDR (Denza, 2016). It 
had to be decided: 


“(...) whether the French acts of February 2012 (searches and seizures), July 
2012 (preservation) and 2017 (confiscation order) constituted as many 
violations of the international obligations deriving from pars. 1 and 3 of the 
aforementioned Article 22 of the Convention, which as is known require the 
receiving state not to enter the premises of the diplomatic mission without the 
consent of the head of the mission and not to carry out executive acts on the 
property used as the seat of the diplomatic representation (...)”. 


It had to previously ascertain whether and when (and therefore 
how) the property located in Avenue Foch 42 acquired the status 
of “premises of the mission”. Only in the case of an affirmative 
answer, in fact, would it have been necessary and possible to 
evaluate whether the French acts constituted a violation of the 
obligations under art. 22, relating precisely and only to the 
inviolability of the mission premises. The building at Avenue 
Foch 42 never acquired the status of “locaux de la mission”’” 
and France therefore did not violate any obligation deriving 
from Art. 22 VCDR. As we can understand, the arguments and 


discussions of the judges were many given that there were 


already seven dissenting opinions of the judges and especially 


10ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 118. 
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regarding the interpretation of the treaties. 
The topic wasn't just Art. 22 VCDR but the related interpretation 
based on Art. 31, par. 1 VCDR"' as an exact definition of what 


is meant by mission premises according to the VCDR: 


“(...) “premises of the mission” are the buildings or parts of buildings and the 
land ancillary thereto, irrespective of ownership, used for the purposes of the 
mission including the residence of the head of the mission (...)” 


concluding that: 


“(...) a lui seul, the n'aide pas a determiner comment un immeuble peut en 
venir a étre utilisé aux fins d' a diplomatic mission (...)””. 


Only a related investigation could be included on Articles 2 and 


45 VCDR®. Article 2 contains: 


“(...) the principle according to which the “establishment of diplomatic 
relations” occurs by “mutual consent” (...)”"*. 


The ICJ was based, we can say, on a broad interpretation in the 
unilateral designation of the mission premises by the accrediting 
state for the mission's functions and not sufficient for a specific 
property to be a “premises of the mission” according to the 
VCDR. According to our opinion, Art. 2 VCDR allows a form 


of consensus for a concrete definition of the mission premises". 


11According to the English version: “a treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose (...)”. 

12ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 62. 

13ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
parr. 63-65. 

14According to the English version: “(...) the establishment of diplomatic 
relations between states, and of permanent diplomatic missions, takes place by mutual 
consent (...)”. 

15ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 63. 
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This “interpretation” was confirmed by Art. 45, letter. a) 
VCDR'"°*. Consideration of the interpretation that the Convention 
imposes some heavy obligations in relation to the benefits and 
immunities is recognized to the accrediting state'’. The intensity 
of the protection obligations descending from Art. 22, par. 2 
VCDR does not even come as a case of rupture of diplomatic 
relations determining the need for the receiving state to agree to 
the identification of the property as the seat of the foreign 
diplomatic representation on its territory'’. A relative weight in 
the interpretation and purposes of the VCDR was noted by 
attributing greater importance to the preamble of the Convention 
based on the purposes of the treaty which: “contribute to 
promoting friendly relations between states””’. 

This type of purpose tolerates the property as a “diplomatic 
mission premises”, i.e. a unilateral choice of the accrediting 
state”. The ICJ did not take into consideration the interpretation 


solution of a “consensual” nature. Perhaps because an internal 


16“(...) if diplomatic relations are broken off between two states, or if a mission is 
permanently or temporarily recalled: (a) The receiving state must, even in case of 
armed conflict, respect and protect the premises of the mission, together with its 
property and archives (...)”. 

17ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
parr. 65, 66, 68. 

18ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
parr. 65, 67. 

19ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 66. 

20ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 67. 
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legislation”! of eleven states provided for “prior consent” and/or 
“prior authorization” by the receiving state as a condition of a 
certain property which has become, according to international 
law, a “locaux de la mission (...) l'absence de toute objection a 
cette pratique (...)””’. The requirement of consent that called into 
question the ICJ and the related dissent as an expression of 
limitlessness on the part of the receiving state was a difficult 
argument to be interpreted in a positive way given that 
manifestation of dissent, in order for it to have the effect of 
preventing the property from becoming a “premises of the 
mission” on the sole basis of unilateral designation by the 
sending state, must be “timely”, “non-arbitrary” and “non- 
discriminatory”. France expressed its dissent in accordance with 


these criteria”*. The building at Avenue Foch 42 has never 


9924 


acquired the status of “mission premises”, and therefore there 


is not even the possibility that France has violated Art. 22 


21ICJ, Immunités et procédures pénales (Guinée Equatoriale v. France), contre- 
memoire de la République frangaise, op. cit., p. 42-45. 

22ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 69. The eleven states, out of a total, to date, of 192 states parties to the VCDR 
are: South Africa, Germany, Australia, Brazil, Canada, Spain, Norway, Holland, 
Czech Republic, Switzerland, Turkey. 

23ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
parr. 90-117. 

24“(...) la question de savoir si, au vu des faits portés a sa connaissance, la France 
a objecté a la désignation de l’immeuble sis au 42 avenue Foch a Paris comme locaux 
de la mission diplomatique de la Guinée équatoriale et, dans |’affirmative, si une telle 
objection a été communiquée en temps voulu et n’avait un caractére ni arbitraire ni 
discriminatoire” (ICJ, Immunités et procédures pénales,Guinée Equatoriale v. France, 
op. cit., par. 75; (...) si nécessaire (...) la deuxiéme condition qui (...) doit étre 
remplie pour qu’un bien acquiére le statut de “locaux de la mission”, a savoir le 
critére de l’affectation réelle (...)”. 
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VCDR”. 


Some criticisms on the positions of the ICJ 

In our opinion, a greater interpretation, also of a general nature, 
emerges on the requirement of consent of the receiving state in 
relation to the premises of the mission according to the VCDR 
and the relative legitimacy of dissent*’. If the accrediting state 
denied consent in this regard, the problem was brought into 
play, i.e. the limiting criteria for the legitimate exercise of 
dissent. This is not an abstract element but the convention and 
customary international law lack a rule which makes the consent 
of the receiving state necessary according to the premises of the 
diplomatic mission of the sending state, thus allowing the 
possibility for the receiving state to express its dissent (Kovacs, 
Tamas, 2017). The identification of the ICJ in relation to the 
objection criteria had a clear, simple and pure basis based on the 
criterion of non-discrimination which finds a reliable source at 
every convention and is therefore also used by the 


jurisprudence’’. 


25ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 121. 

26ICJ, Immunities and Criminal Proceedings (Equatorial Guinea v. France), 
Separate Opinion of judge Sebutinde, parr. 9-22. 

27Art. 47, par. 1, VCDR: “(...) in the application of the provisions of the present 
Convention, the receiving state shall not discriminate as between states (...)”. 
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The relevant convention did not clearly show us the conditions 
of timeliness and non-arbitrariness** as formal sources of 
international law and as elements of invention of the sentence 
under investigation (Etkin, 2020). In the moment of dissent, it 
was necessary to regulate and avoid ad libitum the admissibility 
of customary norms as the basis of the certainty of international 
law on the interpretation of treaties (Alland, 2012). The first 
element of interpretation of the sentence was based on the 
considerations developed by the supporting arguments, 
necessary for the evaluation and correctness of the arguments. 
First of all Art. 2 VCDR (Denza 2016) as an element of dubious 
evaluation and with the way that has been detected”, given that 
diplomatic relations established by mutual consent and in an 
effective way aspects once they are established and which can 
take place without any other even minimal necessity or 
executive and without obtaining the consent of the other state. 

Art. 2 VCDR (Denza, 2016) inspires the procedure with a 
complex way for the establishment of diplomatic relations as 
well as the start of the diplomatic mission as occurs according to 
a mutual consensus of relations between two states. The 


establishment of diplomatic relations is natural and forms an 


28ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 73. 

29ICJ, Immunities and Criminal Proceedings (Equatorial Guinea v. France), 
Separate Opinion of judge Robinson, par. 18, which is affirmed that: “(...) 
notwithstanding the existence of Article 2, the Convention enables the sending state 
and the receiving state to act unilaterally in relation to certain matters (...)”. 
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agreement, even an abstract one, for the availability of the 
premises where the diplomats of the sending state operate for 
the permanence of the diplomatic mission. The concrete 
identification of the premises is subsequent and fits into a 
context where diplomatic relations are already pre-established. 
By denying that the sending state after establishment by mutual 
consent carries out unilateral acts of relative importance 
concluding a rental contract for a non-luxury apartment and after 
communication to the local authorities for the functions of the 
mission on the territory of the receiving state as a position 
completely different from the French positions (Salmon, 1994)°° 
which have compromised that “lien de confiance” which 
distinguishes the relevant diplomatic relations, once they are 
established between the two states. The precluded and necessary 
relationship of trust between two states does not determine the 


relative prohibition and determines the possibility of unilateral 


30ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 54. Contre-memoire de la République francaise, cit., p. 38-39. According to 
Salmon: “(...) la mission posséde le droit d’opérer une qualification de ce qu’elle 
considére comme des locaux utilisés aux fins de la mission, cette qualification n’est 
que provisoire et unilatérale et l’Etat accréditaire, éventuellement en position de force 
pour refuser les autorisations nécessaires, peut la contester (...) Il faut rechercher 
Paccord. A défaut il nous semble qu’ici aussi le dernier mot doit appartenir a |’Etat 
accréditaire (...) Les locaux comprennent, s’il s’agit d’un immeuble, le terrain qui 
Ventoure et les autres dépendances y inclus le jardin et le parc a voitures (...) la 
Convention de Vienne n’a rien prévu en ce qui concerne les conflits de qualification 
(...) il faut bien que le personnel de la mission ait des bureaux, mais les problémes se 
posent dés que certains services sont ouverts au public, par exemple bibliothéques, 
services culturels, services d’information, délégations commerciales, etc. Tout est 
sans doute question de mesure (...) l’extension de la qualité des locaux dans le temps 


(a 
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acts by the states in which the work of a diplomatic 
representation takes place. Art. 2 CVDR does not require a 
solution to the problem in the right way in which the specific 
property acquires the status of the premises of the mission 
according to the effects of the Convention. 

On the other hand, the interpretative basis of the former Art. 45, 
letter. a) VCDR (Denza, 2016) was not very rigorous given that 
it did not provide for prior consent relating to the opening of the 
relevant premises, making this attitude bearable for the receiving 
state in the face of the protection of the premises and as a 
consequence the breaking of diplomatic relations and all the 
other consequences between the two countries after this type of 
diplomatic “attitude”. The weight of the protection obligations 
was based on the former Articles 22 and 45 VCDR (Denza, 
2016) only for exceptional reasons and which are relevant to the 
places and not to the limited premises. 

As regards the preamble of the Convention, this too, in our 
opinion, is a bit questionable given the importance, or rather the 
lack of explanations and clarifications of the letter which was 
sent in a formal manner and without giving any meaning to the 
expression used: “promotion of friendly relations”, “sovereign 
equality of states”, “maintenance of international peace and 
security”. The aim of promoting friendly relations between 


states is absolutely and prevalently put as an element of the 
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general economy of the convention (Alland, 2021; Alledo, 
2021)". 

The ICJ relied on a slight “liking” of the preamble as a claim to 
find existing evidence that served the mission premises consent 
requirement. The consensual solution of the ICJ was thus found 
not to be in harmony with the precise aims of the convention 
and not in conformity with the needs invoked as well as for the 
promotion of friendly relations between states*’. Compliance 
with this interpretative requirement introduces a power of 
opposition of a unilateral nature for a state where the 
requirement itself will be contradicted by the possible existence 
of a unilateral designation by the other state. The ICJ appears to 
have found itself at odds with this argument and _ less 
comfortable with a basic, precise and conclusive interpretation 
of the case under investigation. And why do we say this? 
Perhaps because the preambles of the treaties have a limited and 
not broad interpretative value and we must see better and 
analyze the entire content and spirit of each treaty (Moise 


Mbengue, 2008)**. 


31ICJ, Immunities and Criminal Proceedings (Equatorial Guinea v. France), 
Separate Opinion of Judge Robinson, par. 23ss. 

32Separate Opinion of Judge Robinson, op. cit. in case: ICJ, Immunities and 
Criminal Proceedings (Equatorial Guinea v. France), Dissenting Opinion of Judge 
Bhandari, par. 77, is affirmed that: “(...) an objection to the acknowledgment of the 
existence of the premises of a mission would result in bad faith, leading to an 
impingement of sovereignty of a member state to the Vienna Convention, thus clearly 
not in consonance with its object and purpose (...)”. 

33“(...) preambles (...) do not create any legal commitment above and beyond the 
actual text of a treaty (...) the motives and aims mentioned in a preamble can be used 
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The need for consensus comes exclusively from the preamble 
and the interpretation a la carte contributes to a fragile thesis of 
the ICJ as a foundation of a norm of the convention on the 
existence of international law and as a general power of 
opposition to the unilateral designation of the mission premises 
which presents itself as an impediment to the acquisition of the 
status in question. A sentence that is too quick and perhaps out 
of touch with the real topic under consideration and the exact 
controversy™*. 

Despite the fact that there are eleven state legal systems which 
contemplate a rule on the “prior authorization” of the receiving 
state as a condition for a specific property to become “premises 
of the mission”, there are in fact also more than 180 states that 
do not have any such rule in their legal systems. This is a fact 
that could not be omitted, and which the court instead 
completely omitted. Internal jurisprudence can reveal the 
existence of a pratique étatique (which, although not “very 
large”), is nevertheless constant and uniform on the acquisition 


of the quality of “mission location”. It is then not at all clear “in 


to help to understand and interpret the provisions contained in the operative part of a 
treaty (...)”. 

34See the dissenting opinion of judge Kateka in case: ICJ, Immunities and 
Criminal Proceedings (Equatorial Guinea v. France), Dissenting Opinion of the ad hoc 
judge Kateka, parr. 5-8: “(...) while preambles have normative influence on the 
understanding of a treaty’s meaning, this influence is limited. Preambles on their own, 
not supported by specific operative provisions of a treaty, do not create substantive 
obligations to the parties to a treaty (...) the legal weight given to the VCDR’s 
preamble is, in my opinion, rather excessive (...)” (par. 5). 
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what capacity” the court gave importance (and was able to give 
importance) to this very limited practice. It did not pretend to 
maintain that it was a practice subsequent ex Art. 31, par. 3, 
letter. b), VCDR*, since a practice of eleven states clearly 
could not express the agreement of the parties within the context 
of a convention, i.e. the Vienna Convention on diplomatic 
relations, in which there are 192*° states parties. Nevertheless, it 


stated that 


“(...) la pratique de plusieurs Etats, qui exige clairement |’accord (...) et 
l’absence de toute objection a cette pratique, sont des facteurs qui vont a 
V’encontre de la conclusion selon laquelle |’Etat accréditant aurait le droit au 
titre de la convention de Vienne de désigner unilatéralement les locaux de sa 
mission diplomatique (...)”*’. 


The lack of objections to the restrictive practice seems to have 
been attributed to the ICJ's statement by a legal value which in 
practice is relevant to a rigorous framework of the category of 
international law. This subsequent practice of ex Art. 31, par. 3, 
letter. b) VCDR (Denza, 2016) was not interpreted prudently 
and clearly by the ICJ itself. Perhaps because the manifestation 
of constant and uniform behavior as the main element is held by 
the states by not integrating the diuturnitas with a hypothetical 

35“(...) there shall be taken into account, together with the context: (a)(...); (b) 
any subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation (...)”. 

36ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 69: “(...) la Cour ne considére pas que cette pratique démontre nécessairement 
“Vaccord des parties” au sens d’une régle codifiée a |’alinéa b) du paragraphe 3 de 
Varticle 31 de la convention de Vienne sur le droit des traités en ce qui concerne 
l’existence d’une obligation d’obtenir un accord préalable (...)”. 


37ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 70. 
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norm of a customary nature relating to the procedure of the 
premises of the diplomatic mission. How can we examine this 
jurisprudential practice? 

In our opinion we must rely on additional, auxiliary means of 
interpreting the treaties based on Art. 32 VCDR (Sinclair, 1984; 
Denza, 2016)**. This path does not take on a permanent meaning 
but a product considered in a general way and with the absence 
of a clearly preponderant rule. These additional means do not in 
any way resolve the problem in question, revealing various 
factors that are significant for the construction of the contents of 
the convention in compliance with the legislative or regulatory 
practice of the eleven states parties (Nolte, 2013)”. 

A legal value on the level of international law in the moment of 
the absence of objections from states to a concrete legislative or 
regulatory practice allows the ICJ to “orient itself” according to 
jurisprudential history. So a _ receiving state’s position 


concerning the requirement of consent have been accepted by 


38See the dissenting opinion of judge Bhandari, op. cit., par. 51: “(...) state 
practice falling short of “subsequent practice” could be a supplementary means of 
interpretation within the meaning of Article 32 of the VCLT (...)”. See also in 
argument from the ILC, Draft Conclusions on Subsequent Agreement and Subsequent 
Practice in relation to the Interpretation of Treaties with Commentaries, 2018, p. 20, 
par. 9, which is affirmed that: “(...) subsequent practice in the application of the 
treaty, which does not establish the agreement of all parties to the treaty, but only of 
one or more parties, may be used as a supplementary means of interpretation (...)”. 
According to Sinclair: “(...) a specific form of subsequent practice — that is to say, 
concordant subsequent practice common to all the parties. Subsequent practice which 
does not fall within this narrow definition may nonetheless constitute a supplementary 
means of interpretation within the meaning of article 32 of the Convention (...)”. 

39ICJ, Immunités et procédures pénales, Guinée Equatoriale v. France, op. cit., 
par. 70. 
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one or more sending states, would lead to the establishment for 
those states of an obligation to secure the receiving state’s 
consent before being able to assign a building as premises of 
their diplomatic mission*. This happens only to small 
agreements, even tacit ones, between sending and receiving 
states where the mandatory element of consent derives from 
general international law and not from an international treaty 
norm which perhaps derogates the specific relations between 
some states from a general regime as is also inspired by the 


VCDR". 


Use of the premises and “lack” of the mandatory element of 
consent 

Perhaps more attention was needed to Art. 1, letter. 1) VCDR 
with a clear way includes the premises of the mission according 
to the application of the rules of the Convention as also declared 
by the ICJ itself”, i.e. a codificative way that looks at the 


general international law of the matter as we have said above”, 


40ICJ, Immunities and Criminal Proceedings (Equatorial Guinea v. France), 
Declaration of Judge Gaja, par. 10. 

41Declaration of judge Gaja, op. cit., par. 11. 

42Separate Opinion of President Yusuf, op. cit., parr. 5-8, Declaration of judge 
Gaja, op. cit., par. 3, Separate Opinion of judge Sebutinde, op. cit., par. 7, Dissenting 
Opinion of judge Bhandari, op. cit., par. 33 et seq. 

43Bhandari, Dissenting Opinion of judge Bhandari, cit., par. 32, “(...) in my 
view, the ordinary meaning of the text of Article 1 (i) in the light of the object and 
purpose of the Convention, offers a clear test for the designation of “premises of the 
mission” (...)”. 
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where the premises of the mission in a particular way and 
according to the regime of inviolability of ex art. 22 is for 
properties that are independent of the person to whom the 
relevant property belongs and are used for the purposes of the 
diplomatic mission. The elements of the premises of the mission 
are the use and the typical purpose of the use’. In the moment 
these two elements are manifested, the regime of inviolability of 
ex Art. 22 VCDR begins to come into play (which clearly 
recalls Art. 1, lett. 1). This provision is based on an additional 
requirement where the ICJ tried to leave a trail by leaving open 
many questions that wanted and needed to have some answers”. 
Always remaining outside art. 1, letter. 1) we find ourselves at a 
rule of international law where the constituent elements of the 
premises of the mission are the use and the typical purposes of 
the use, which in a “scandalous” way before the general rules of 
the international law and art. 1, letter. 1), are codified in a clear 
and precise manner of national jurisprudence’s inspiration. 

In this regard, we can say that President Yusuf has reconstructed 
a new jurisprudential history of the ICJ through his dissenting 


opinion (Yang, 2012)**. An opinion which in reality denies the 


44“(...) the essential functions of the mission of the sending state must be carried 
out in such a building (...)”, Separate Opinion of President Yusuf, cit., par. 7. See also 
the separate opinion of judge Sebutinde, cit., parr. 9-22. 

45Separate opinion of judge Sebutinde, op. cit., parr. 32-39). ICJ, Immunités et 
procédures pénales, exceptions préliminaires, arrét, op. cit., par. 151. 

46Separate Opinion of President Yusuf, cit., parr. 9-17. See also from the ECtHR 
the case: Manoilescu and Dobrescu v. Romania and Russia of 3 March 2005. Tribunal 
civil de la Seine (Chambre du Conseil), Suéde v. Petrococchino, 30 octobre 1929; 
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inviolability of the property given that it was not yet assigned to 
diplomatic functions (Denza, 2016)*’ thus guaranteeing that the 
property is undergoing certain works previously established as a 
“diplomatic house” (D'Aspremont, 2009; Denza, 2016)* 
consistently with the explicit and implicit way of the principle of 
the inviolability of the mission premises where for international 
law they are mission premises at the moment in which an 
effective use is made for carrying out the typical functions of the 


diplomatic mission’. President Yusuf stated that: 


“(...) case law clearly indicates that whenever the issue of what constitutes 
“premises of the mission” and whether a building should be considered to 
have the status of diplomatic premises has come before a domestic court or 
an international tribunal, it was always resolved on the basis of the criteria 
established under Article | (i) of the VCDR, which also reflect customary 
international law (...)’°. 


It has never really been required by the “state practice”, if not 
recently and in any case as we have seen, from very few 
Nations, the absence of “additional requirements”. It does not 
seem irrelevant to us to mention, also for the purposes of 


reconstruction of the essential contours of the rule in general 


Supreme Restitution Court of Berlin (SRCB), Cassirer v. Japan, 10 July 1959; Federal 
Constitutional Court of the Republic of Germany, Jurisdiction over Yugoslav Military 
Mission (Germany) Case, 30 October 1962; English Court of Appeal, R. v. Secretary 
of State for Foreign and Commonwealth Affairs (ex parte Samuel), 28 July 1989; 
Ontario Court of Justice (General Division), Croatia v. Ru-Ko Inc., 15 January 1998. 

47District Court of Tokyo, Limbin Hteik Tin Lat. v. Union of Burma, 9 June 
1954. 

48Swedish Supreme Court, Beckman v. Chinese People’s Republic, 1 March 
1957. 

49See the separate opinion of judge Robinson, cit., parr. 43-57, and dissenting 
opinion of judge ad hoc Kateka, op. cit., parr. 22-24. The dissenting opinion of judge 
Kateka, op. cit., parr. 22-23: “(...) diplomatic missions are not established overnight 
(...) it takes time to complete the moving-in process (...)”. 

50Separate Opinion of President Yusuf, op. cit., par. 17. 
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international law prior to the VCDR, various documents*' which 
had been drawn up with the aim of contributing to codifying the 
very ancient customs on diplomatic immunities and privileges: 
the Réglement sur les immunités diplomatiques of 1895; the 
resolution on Les immunités diplomatiques of 1929 and; studies 
of the Institut de Droit International. However, there was no 
trace of a procedure similar to the one “created” by the Court in 
the ruling in question. The same goes for the Havana 
Convention on Diplomatic Officials of 1928° and for the 
important Draft Convention on Diplomatic Immunities and 
Privileges published in 1932 by the Harvard Research School 
(Sanger, Wood, 2019)*’. These documents help to demonstrate 
that there was no “consent” requirement in international law at 
the time; nor, more generally, any real “additional” requirement 
to the “natural” one of the effective use of the premises for the 
exercise of the functions of the diplomatic mission (Sanger, 
Wood, 2019). 

Therefore a first solution would already be based on art. 1, 


letter. i) and on the general international law that it codifies, 


51Dissenting Opinion of Judge Bhandari, op. cit., par. 8. 

52Convention regarding Diplomatic Officers, adopted by the Sixth International 
American Conference, signed at Habana, 20 February 1928. 

53Harvard Research School, Draft Convention on Diplomatic Privileges and 
Immunities, 1932. According to par. 1: “(...) a receiving state shall prevent its agents 
or the agents of any of its political subdivisions from entering the premises occupied 
or used by a mission, or occupied by a member of a mission, without the consent of 
the chief of the mission; provided that notification of such occupation or use has been 
previously given to the receiving state (...)”. 
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appears to be a consequence of the real context of the articles 1, 
letter. 1) and 22 VCDR (Denza, 2016). Within this context we 
must also take into consideration Art. 21, par. 1 VCDR which 
states that: 


“(...) receiving state shall either facilitate the acquisition on its territory, in 
accordance with its laws, by the sending state of premises necessary for its 
mission or assist the latter in obtaining accommodation in some other way 
(...)”. 

The purpose of this provision is to make it easier for the sending 


state to find a suitable building, not to prevent it from using a 
building as premises of the mission™. Art. 21, par. 1 constitutes, 
in a way that does not exist in the system of the VCDR, a power 
of the receiving state as an opposition to the decisive effects on 
the relative acquisition of the status, to the unilateral designation 
of the premises of the mission and of the receiving state. The 
facilitation of the provision seems compatible with the idea of 
the existence of the convention as an uncertain opposition 
power’. Assuming that the accrediting state is assisted as “in 
obtaining accommodation” (Cahier, 1962; Denza, 2016)*°, and 


54Declaration of judge Gaja, op. cit., par. 5. 

55According to the declaration of Gaja: “(...) this provision casts doubts on the 
existence of an implicit requirement for the receiving state’s consent (...)”. 

56“(...) la substance de cet article fut présentée a la Commission du droit 
international par Sir Gerald Fitzmaurice. Le but était de permettre un gouvernement 
d’acheter des locaux pour son ambassade méme dans le cas ou, en raison de la 
législation locale, les Etats étrangers ne peuvent acquérir de propriété immobiliére 
(...) Ce qui compte, ce n’est pas tant qu’elle soit propriétaire de l’immeuble, que le 
fait qu’elle trouve a se loger"; (...) le mode juridique d’acquisition n’est pas précisé: 
s’il ne peut s’agir d’un droit réel de propriété, il convient 4 tout le moins d’envisager 
le prét sinon la location (...) Il convenait de tenir compte de divers systémes 
nationaux dont certains interdisent |’acquisition de droits réels sur des immeubles 
(...)”. According to Denza: “(...) article 21 (...) appears to require that in all cases- 
even where there are no local legal bars to purchase or lease by a foreign state of 
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in a rigorous manner. This means that the choice of the property 
is an autonomous activity of the state itself. The accrediting state 
thus assists the accrediting state with regard to the real estate 
arrangement for the diplomatic mission in a decisive manner in 
its choices. Thus it cannot be opposed by preventing any effect, 
i.e. the autonomous designation of the property. 

This type of help of effective control has as a consequence the 
autonomous activity of the assisted state which is facilitated and 
not prevented in any way by the assisting state. According to the 
former Art. 21, par. 1 VCDR (Denza, 2016) is oriented in a non- 
technical towards the possession of the property. A profile 
which include on the one hand the acquisition of a title of 
possession on the basis of internal law and on the other hand the 
acquisition of the quality of premises of the mission on the basis 
of the international law which is framed and connected with it 
given that the property where the sending state has become the 
possessor according to French law, is the same property that is 
also used by the same state to host the diplomatic mission thus 
acquiring the quality of ex Art. 1, letter. i) VCDR. The receiving 
state in such a way does not hinder, but facilitates the purchase 
of a title of possession by the receiving state despite the fact that 
such purchase, even in the manner of “previously purchased 


for...” according to the requirement of the effective use criterion, 


mission premises-the receiving state must provide administrative assistance on request 


Gee 
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hinders the obligation of facilitation for the purposes of 
obtaining a title according to national law and according to 
international law it is relative and relational for the acquisition 
of the status of ex Art. 1, letter. 1) VCDR. According to Art. 12 
VCDR” we can still think that Equatorial Guinea was based on 
an argument that was to the contrary given the appearance that 
the convention and no rule imposes a requirement on consent for 
the establishment of the “premises of the mission”. 

However, this type of rule puts only the localities and not the 
locals at the forefront. Thus the interesting parts relating to this 
provision remain with arguments that do not actually have to do 
with the dispute as well as showing a maturity of the legal 
arguments such as the possible expression of the need for 
consent for the premises of the mission®’, as well as the relative 
denial of this type of necessity. 

The law pre-establishes for localities the relative need to acquire 
the consent of the receiving state in some cases. The expression 
localities are much more important from the locals given that the 
choice to open an office in a new locality also implies the 
territory, i.e. the place of the conduct of diplomatic relations 
between the two countries subjected according to the rules of the 


VCDR to a precise authorization of the receiving state (Denza, 


57(...) the sending state may not, without the prior express consent of the 
receiving state, establish offices forming part of the mission in localities other than 
those in which the mission itself is established (...)”. 

58Contre-memoire de la République frangaise, op. cit., par. 3.15, p. 39-40. 
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2016). The relative choice of premises within the context of a 
locality which is the headquarters or one of the headquarters of 
the diplomatic representation seems more operational as an 
activity of an executive and of much less political nature which 
respects the extension of the mission into a new locality. In 
other words, the premises are identified in a property that 
follows the conclusion of a rental contract and the beginning of 
use for the purposes of the mission. This type of operational 
activity is subject to the condition of prior authorization as we 
can also understand from Art. 12 CVDR that we did not notice a 
trace anywhere including the ruling of the ICJ. 

This lack of the element of consent by connecting Articles 1, lit. 
i) and 22 VCDR and in general all the rules of the convention 
that provide for the need to acquire the consent of the 
accrediting state contemplates the possibility of a precise 
opposition by the same state as a block in the face of unilateral 
acts of the accrediting state. Articles 4, 5, 6, 8, 11, 27 and 46 
VCDR (Denza, 2016) require the relative consent of the 
accrediting state since it attributes a power of opposition as well 
as an effect to the unilateral acts of the accrediting state in an 
explicit and clear way as a concrete development of diplomatic 
relations based on mutual consent and where the principle of 


freedom prevails”. 


59See the declaration of judge Gaya, op. cit., par. 8): “(...) where it is implied that 
it would be possible to configure an “implicit constraint” to the principle of the free 
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Another element that we can remain and that needs some 
reference from the convention side is art. 30, par. 1°, which 


states: 


“(...) the private residence of a diplomatic agent shall enjoy the same 
inviolability and protection as the premises of the mission (...) the premises 
of the mission and the private residences of all diplomatic agents are subject, 
in the Convention, to the exact same regulatory regime (...) if not 
unreasonably, that the requirements introduced by it for the establishment of 
the “premises of the mission” do not also apply to the private residences of 
diplomats (...) with the result, which is indeed absurd from a practical point 
of view, even to determine the moment of the beginning of the regime of 
inviolability of the apartment of a legation secretary (...). The actual use of 
the property, accompanied perhaps by a declaration to the local Ministry of 
Foreign Affairs, would not be sufficient; but the “prior consent” (or in any 
case the “non-objection”) of the receiving state would be necessary (...) 
practices of such an absurd scenario (...) with reference to the residence of the 


head of mission by President Yusuf in his dissenting opinion (...)’*'. 


From the preparatory works of the VCDR based on the text of 


unilateral designation of premises by the accrediting state (or, in other words, an 
“implicit need for the consent” of the state creditor) only if international law 
contemplates a rule on the c.d. extraterritoriality of the “locals” (...)”. 

60Separate Opinion of President Yusuf, op. cit., par. 29, and declaration of judge 
Gaja, op. cit., par. 9: “(...) provisions on town planning and on zoning for security 
reasons (...) no issue of town planning or zoning was raised in the present case (...) 
without prejudice to their privileges and immunities (...) all persons enjoying (...) 
such privileges and immunities (...)”. See also: ILC, Draft Articles on Diplomatic 
Intercourse and Immunities, with commentaries, 1958, in Yearbook of the 
International Law Commission, 1958, v. I, p. 95, par. 4.: “(...) the inviolability of the 
mission premises is not the consequence of the inviolability of the head of the 
mission, but is an attribute of the sending state by reason of the fact that the premises 
are used as the headquarters of the mission (...)”. 

61See the Separate Opinion of President Yusuf, op. cit., par. 34. ICJ, Immunities 
and Criminal Proceedings (Equatorial Guinea v. France), Dissenting Opinion of Vice- 
President Xue, op. cit., par. 16: “(...) according to which, for the acquisition of the 
status of “premises of the mission” pursuant to art. 1, lett. i)-the residence of the 
ambassador, as has been said, is included in the concept-neither the unilateral 
designation of the sending state nor the unilateral opposition of the receiving state 
would be decisive, since instead an agreement is always necessary, reached via of 
“co-operation and consultation”. So what happens if and until agreement is reached? 
That the ambassador, not having at his disposal “inviolable premises” in which to 
carry out the essential functions of the mission and not even a home “protected” by 
the Convention, cannot in fact, after having obtained the agreement, operate in the 
country? (...)”. 
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art. 1, letter. 1) and the related regulatory context that it includes 
we can understand that it does not conflict with all of what we 
have noted above (Liakopoulos, 2020)°. The status of the 
premises of the mission is conditioned by the Convention itself 
according to the consensus of the accrediting state which 
concerns the problem relating to the use and as a constitutive 
element of the mission premises (Liakopoulos, 2020)°. A 
necessary communicative note from the accrediting state as a 
unilateral will for the use of the property as a mission premises 
is a thesis of added elements such as those established by art. 1, 
letter. i) (Liakopoulos, 2020)“ and as an idea of the status of 
premises of the mission with a determinate way (Dehaussy, 


1959; Murty, 1989; Mannn, 1990)° only if the use of the 


62ILC, Summary Records of the Ninth Session (23 April-28 June 1957), 394th 
Meeting, in Yearbook of the International Law Commission, 1957, v. I, p. 51 et seq. 

63According to the Fitzmaurice: “(...) the time they were put at the disposal of 
the mission”, ILC, Summary Records of the Ninth Session (23 April-28 June 1957), 
394th Meeting, op. cit., p. 53, par. 19: “(...) there could be no doubt that franchise de 
Vhotel dated from the time that the premises were at the disposal of the mission. It 
would be advisable, however, to avoid any attempt to fix the precise moment in the 
construction of a new building at which immunity began (...). According to the 
opinion of Bartos: “(...) it was customary to request franchise de l’hotel for new 
buildings intended for diplomatic purposes when they had reached the installation 
stage (...) to enable the mission to take the necessary measures to preserve secrecy, 
the interior installation and decoration of the building took place under the 
supervision of the sending state and under the protection of franchise de l’hotel (...)”. 
ILC, Summary Records of the Ninth Session (23 April-28 June 1957), 394th Meeting, 
cit., p. 52, par. 17. 

64ILC, Summary Records of the Ninth Session (23 April-28 June 1957), 394th 
Meeting, op. cit., p. 53, par. 25. according to the opinion of R. Ago: “(...) of the 
sending state to notify the receiving state that certain premises had been acquired for 
use as the headquarters of its mission. The beginning of inviolability could, therefore, 
date from the time such notification reached the receiving state (...)”. 

65According to the Mann: “(...) are occupied by a diplomatic representative and 
members of his staff, either as offices or residences (...) are inviolable (...)”. 
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premises is only for the representation of the diplomatic mission 
and not for any other type of use (Cahier, 1962; Dembinski, 
1988; D'Aspremont, 2009). From a doctrinal point of view, we 
recall the words of Denza (Denza, 2016)°’ which seems to 
contradict itself several times® given that it attributes decisive 
importance without justifying in any way the practice of the 
United Kingdom (Ross, 1989, Akande, 2012). Perhaps these 
are statements from another period of the history of international 
law and very distant from Salmon's statements which reports as 


a complementary element the jurisprudential practice at the 


66According to Cahier: “(...) ce qui est nécessaire c’est que l’immeuble soit 
effectivement affecté a ce but (...) A ce point de vue (...) des travaux d’aménagement 
de l’immeuble peuvent déja suffire 4 fonder I’inviolabilité du siege; toutefois si, les 
travaux terminés, on n’assistait pas au bout d’un certain temps 4a l’installation des 
fonctionnaires, a une activité diplomatique, alors on pourrait estimer que 
Pinviolabilité prendrait fin (...)”. According to D’Aspremont: “(...) if the sending 
state has notified the receiving state of the location of its premises and the date when 
the building shall commence usage, it must be deemed inviolable from that moment 
onwards even during the time they are being prepared for that use (...)”. According to 
Dembinski: “(...) the expression ‘used for the purposes of the mission’ does not tell 
whether they have to be effectively occupied by the mission or whether a legal title, a 
contract of rent or purchase, is sufficient (...)”. 

67(...) in states where no specific domestic legal framework controls the 
acquisition or disposal of mission premises, the definition of Article (i) falls to be 
applied by agreement between sending and receiving state (...) there is no reason why 
individual states should not (...) require their own consent before premises acquire the 
status of “premises of the mission” (...)”. (p. 147). 

68“(...) not require a sending state to seek the approval of the receiving state (...) 
challenge to such notification will usually take place only where there are grounds to 
suspect that the premises are not being used for purposes of the mission (...)”. 

69See the Diplomatic and Consular Premises Act of 1987, in particular: Section 1 
(3), that affirms: “(...) no case is land to be regarded as a state’s diplomatic or consular 
premises for the purposes of any enactment or rule of law unless it has been so 
accepted or the Secretary of state has given that state consent under this section in 
relation to it (...). The Secretary of state shall only give or withdraw consent or 
withdraw acceptance if he is satisfied that to do so is permissible under international 
law (...)”. 
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moment the inviolability of the premises begins, where the 
criterion of the affectation has a destination of the property to 
service the actual functions of its diplomatic mission (Salmon, 
1994). Perhaps for some others it is a critical element not so 
much in use (Romberg, 1959)” and is based on the “disparition” 
of the status which in reality it is about (Salmon, 1994). 

In our days, contemporary international law with codification 
through Art. 1, letter. i) VCDR determines in theory and in 
practice the acquisition of the status of premises of the mission 
which seems to abstractly identify the reality of individual 
concrete cases from the actual use up to the typical purposes of 
the representation mission and through the start of actual use 
manifested through formal documents and abroad rebus ipsis ac 


factis”|. 


70See also the relevant cases in argument: Bennett and Ball v. People’s Republic 
of Hungary, 10 July 1959; Tietz et al. v. People’s Republic of Bulgaria, 10 July 1959; 
Weinmann v. Republic of Latvia, 10 July 1959; Cassirer v. Japan, which is affirmed 
that: “(...) the immunity of diplomatic premises exists because of their possession, 
coupled with their actual use, for diplomatic purposes. Absent the elements of 
possession and of actual use, a mere intention to use such premises for diplomatic 
purposes in the future, prior to their actual use, is of no legal significance upon the 
question of the resurrection of the privilege of immunity (...)”. 

71See the dissenting opinion of judge Bhandari, op. cit., par. 43, affirms that: 
“(...) a “notification” to the receiving state of the effective use of the property for the 
purposes of the mission. We do not agree with the opinion, as in our opinion, given 
the absence of a clear indication in this sense in practice, and also given the generally 
less formal character of most of the institutions of international law, the formal 
fulfillment of the “notification” is indeed excessive. The “empirical manifestation” of 
the effective performance of the typical functions of the diplomatic mission in a 
specific property is sufficient to determine the status of “premises of the mission” of 
that property: it is from the moment of that manifestation, then, that the obligation 
arises for the receiving state to refrain from entering the premises (for protection 
obligations, however, the matter could be more complex, see paragraph 5). It is also 
true, however, that in most cases the current use, or the imminent start of use, is also 
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The effects of the objection of the accrediting state 

From the moment of acquisition of the status of premises of the 
mission and the related consensus of the receiving state, 
international law was not involved despite the fact that the ICJ 
addressed the topic as a blocking opposition of the receiving 
state but without producing any important effect. Perhaps 
because the reasons were based on other thoughts, that is, on a 
block presented in an effective manner and based on the status 
of the former Art. q, lit. 1) VCDR. The jurisprudential history of 
the ICJ has remained on a path of unilateral objection from the 
premises of the diplomatic mission. Does this objection under 
current international law prevent the acquisition of the status of 
premises of the mission from a property that is in use only for 
diplomatic purposes and producing other or different legal 
effects? Is this position irrelevant to international law? The 
objection is relevant but in our opinion also justified according 
to the system of the VCDR. 

The argument used is based on the logical-legal, ideological 
assumption of the existence of multiple rules that are involved in 
Art. 22 VCDR (D'Aspremont, 2009; Denza, 2016). We are 
talking about two different paths. On the one hand, the 


formally communicated to the receiving state. But this communication is not 
necessary according to international law and can perhaps only represent a further 
expression in diplomatic relations where “courtesy rules”, as is known, are 
particularly frequent (...)”. 
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obligation of the receiving state towards the sending state which 
both includes the ex parr. 1 and 3 of negative or abstention 
obligations and another route based on ex par. 2 relating to 
positive or protective obligations. Thus we see that the premises 
of the mission is a rule in force that crosses the beginning of the 
effective use of the premises for the diplomatic mission's own 
purposes as an important and necessary element for the status of 
the acquisition in relation to the obligations of abstention to the 
receiving state. The protection of the sovereignty of the sending 
state when it carries out its sovereign functions in the relevant 
premises does not accept exceptions (Liakopoulos, 2020)”. The 
greatest interest of the receiving state which deserves relative 
protection by international law is the legitimation of the limit to 
the onset of the state's abstention obligations. There are no other 
reasons capable of legitimizing an effect of the objection 
relating to the regime of inviolability of the premises according 
to ex Art. 22, par. 2 and 3 VCDR (Denza, 2016). 

It is very different when the positive obligations of ex Art. 22, 
par. 2 VCDR (Denza, 2016) consider the existence of the 
relevant interests of the receiving state as exclusive and 
absolute, which deserves legitimizing protection and in certain 


cases an objection on the premises of the mission. This objection 


72ILC, Summary Records of the Ninth Session (23 April-28 June 1957), 394th- 
395th Meetings, in Yearbook of the International Law Commission, 1957, v. I, p. 
5Iss. 
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has no effect on the acquisition of the status or on the 
inviolability of the premises. A particular effect on the 
protection regime of the mission premises is set out in par. 2 of 
Art. 22 VCDR. For the receiving state, the positive obligation to 
protect the premises appears logical given that the state may 
object and in certain circumstances the place chosen by the 
sending state makes the guarantee of the protection premises 
impossible and burdensome. This is a decisive objection for the 
legal effect of the exclusion of the protection obligations of the 
receiving state, compromising the legal existence of the status of 
premises of the mission from the abstention obligations. This 
objection from the mission premises is not a reconstructive basis 
according to ex Art. 22, par. 2 VCDR (Denza, 2016). The 
circumstances that arise as objections have only a theoretical 
effect and not so much in practice given that the use of the 
premises by the accrediting state and the conditions of the places 
where this type of premises are located have a particular 
difficulty where the accrediting state guarantees your own 
safety. The objection of the accrediting state is based on a 
reason that seems serious enough to precisely guarantee the 
protection of a place and also seems like a valid reason in the 
system of the Convention, where the use of this type of premises 
by the accrediting state produces the necessary effect of the 


inviolability of ex parr. 1 and 3 of art. 22 (Denza, 2016) but not 
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that of the right to protection of ex par. 2 as an impediment and 
exclusive to the objection. 

It seems clear that the interests of two states exist in the above 
balance. The choice of premises is accompanied by the 
inviolability regime that belongs to the accrediting state and is 
based on the principle of freedom contrasting the principles and 
content of the VCDR. The choice of the premises of the mission 
in areas or places that is not easy to guarantee the protection of 
Art. 2 VCDR also simultaneously produce protection difficulties 
which are expressed by the receiving state with the relevant 
objection. The non-existent reasons relating to the same areas in 
which the premises of the mission are established by the 
accrediting state as well as other diplomatic mission premises in 
relation to the non-presentation of this mission by the 
accrediting state, this objection is based on the difficulty of 
protection according to the former Art. 22, par. 2 VCDR 
(Denza, 2016). 


Conclusion 
In conclusion we can say that the ICJ has ascertained a rule that 
does not exist in contemporary international law and which 


constitutes a case submitted for the ICJ itself”. This legal type 


73See the Separate Opinion of President Yusuf, op. cit., par. 2: “(...) such a 
requirement is not to be found in any of the sources of international law. Nor does the 
judgment identify a rule of treaty law or of customary law, or a general principle of 
international law, which prescribes such a requirement with regard to diplomatic 
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creates a case in speciem, as a jurisprudential product between 
the factual situation and reality and “law” (Etkin, 2020). As we 
read in the relevant sentence: 


“(...) the building located in Avenue Foch 42 has “never” become “premises 
of the mission” (...) but in those premises, for eight years and above all still 
today, the Republic of Guinea Equatorial carries out and perhaps will 
continue to carry out its sovereign functions on the territory of the Hexagone 
(...) where a state is in fact exercising, today, its sovereign prerogatives, not 
being “inviolable” pursuant to Art. 22 VCDR (...) does not in any way order 
Equatorial Guinea not to use the palace for the functions of its diplomatic 
mission in France; there does not appear to be an intention on the part of the 


African state to “move” the headquarters of the Embassy (...)”. 
The ruling gave France permission to enter the building despite 


the fact that it never acquired its status as “mission premises” 
(Higgins, 1994)”. 

We are clearly talking about a flood of laws where the states 
under the relevant regime of consensus establish the premises of 
the mission (Carvosso, 2020), as a regulation of a state nature 
that extends over large scales and determines an evolution of the 
rule of law future international which will form a customary 
norm relating to the mandatory need for the consent of the 
receiving state with the objective of acquiring the relevant 
properties for the status of the premises of the mission. 

The ICJ ruling opens up some gaps relating to the system of 


remedies that have to do with the abuse of immunities and 


premises. It is a concept that appears to have been plucked out of thin air (...)”. 

74See the Separate Opinion of President Yusuf, op. cit., par. 61: “(...) does not 
contribute to the development of harmonious diplomatic relations (...) on the contrary, 
it might work to the detriment of such relations and create undesirable complications, 
imbalances and tensions where none existed before (...) international law is about 
avoiding disputes, or containing them, as much as about settling them (...)”. 
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diplomatic privileges that date back to the legislation of the 
CVDR (Barnhoorn, 1994). This is a present abuse” which the 
ICJ itself has tried to remedy any specific abuse (Carvosso, 
2020)” thus introducing a new general rule relating to the 
acquisition of the status of the premises of the mission where its 


own decision is not sufficient to be criticizable in an intense and 


worrying way. 


75Separate Opinion of Judge Sebutinde, op. cit., parr. 32-39. 

76“(...) has introduced a new element into the mix. A receiving state’s right to 
object to the designation of diplomatic premises provides another means to counter 
abuses of diplomatic privileges and immunities (...)”. See also the separate opinion of 
judge Sebutinde, op. cit., parr. 36-37, 39. 
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